Cases, Regulations, and Statutes by Achenbach, Robert P, Jr
Volume 19 | Number 5 Article 2
3-7-2008
Cases, Regulations, and Statutes
Robert P. Achenbach Jr
Iowa State University
Follow this and additional works at: http://lib.dr.iastate.edu/aglawdigest
Part of the Agricultural and Resource Economics Commons, Agricultural Economics Commons,
Agriculture Law Commons, and the Public Economics Commons
This Article is brought to you for free and open access by the Journals at Iowa State University Digital Repository. It has been accepted for inclusion in
Agricultural Law Digest by an authorized editor of Iowa State University Digital Repository. For more information, please contact digirep@iastate.edu.
Recommended Citation
Achenbach, Robert P. Jr (2008) "Cases, Regulations, and Statutes," Agricultural Law Digest: Vol. 19 : No. 5 , Article 2.
Available at: http://lib.dr.iastate.edu/aglawdigest/vol19/iss5/2
Agricultural Law Digest 35
ANImALS
 ANImAL CRUELTY.	The	plaintiffs	were	a	nonprofit	animal	
protection association and two private citizens. The plaintiffs 
accused the defendant calf feeder operation of violation of Calif. 
Penal	Code	§	597t	for	confinement	of	calves	without	an	adequate	
exercise area and violation of Calif. Bus. and Professions 
Code § 17200 for unfair business practices in failing to inform 
consumers that milk was produced from the cows raised by the 
defendants in violation of the animal cruelty laws. The court 
held that the animal cruelty provisions did not create a private 
right of action to enforce the provisions. The court noted that 
only corporations formed under Calif. Corp. Code § 10400 were 
authorized to enforce the animal cruelty laws, either through 
their	officers,	by	application	to	law	enforcement	authorities	or	
the bringing of law suits before the state courts. The court held 
that the Section 10400 corporation provisions evidenced an 
explicit and comprehensive legislative scheme for enforcement 
of the anticruelty laws, including the complaints of individuals; 
therefore, the plaintiff had no private right of action to enforce 
Calif. Penal Code § 597t and the case was dismissed. The court 
also dismissed the action for unfair business practices because 
the	plaintiffs	failed	to	identify	any	personal	physical	or	financial	
injury from the alleged violations of the anticruelty law.  Animal 
Legal Defense Fund v. mendes, 2008 Cal. App. LEXIS 229 
(Calif. Ct. App. 2008).
BANkRUPTCY
GENERAL
 DISCHARGE. The debtor was a crop farmer who owned and 
operated the farm through a corporation. The debtor borrowed 
funds from the creditor and granted the creditor a security interest 
in all crops, government subsidy or support payments related to 
the crops, insurance proceeds for the crops, and any proceeds 
from the sale of the crops. The security agreement required the 
debtor to have checks for crop proceeds made out to the debtor 
and creditor jointly. After some sales of cotton, the creditor 
agreed to endorse the proceeds checks back to the debtor based 
on	assurances	that	the	debtor	had	sufficient	cotton	left	over	to	
cover the loan. The loans were made as a line of credit and were 
disbursed over time after request by the debtor for funds. Some 
of the requests were made and granted after the note matured. 
The creditor sought to have the unpaid portion of the loans 
declared nondischargeable under Sections 523(a)(2)(A) (debt 
obtained through misrepresentation), 523(a)(4) (violation of a 
fiduciary	duty,	embezzlement	or	larceny).		Although	the	court	
acknowledged that the debtor made some misrepresentations as 
to the amount of collateral in inventory, the court ruled that the 
evidence was unclear as to whether any funds were disbursed 
under the line of credit, prior to the maturity of the note, in 
reliance on the misrepresentations. The court noted that the 
the evidence was even unclear that the debtor did not make all 
payments required by the loan agreement because the parties 
had made other agreements involving the leasing expenses 
of the crop land. The court held that the unpaid debt was not 
nondischargeable under Sections 523(a)(2)(A) or 523(a)(4). 
In re Hicks, 2008 Bankr. LEXIS 372 (Bankr. N.D. Tex. 
2008).
 mORTGAGE LOANS. U.S. Senate Bill 2636 failed a 
cloture vote 48 to 46 and would provide authority for, among 
other things, Bankruptcy Court judges to write-down mortgage 
loan amounts and interest rates to current values plus a risk 
premium on eligible residential mortgages, similar to provisions 
in Chapter 12. Dr. Neil Harl has written a letter to Senators 
and the Senate leaders in support of the provision. A copy of 
the letter may be requested by e-mail from harl@iastate.edu 
or robert@agrilawpress.com.
FEDERAL TAX
 SALE OF CHAPTER 12 ESTATE PROPERTY. The 
Chapter 12 debtor’s plan provided for payment of federal taxes 
by surrendering to the IRS eight parcels of land. The plan also 
provided that all federal and state tax claims which arose from 
the transfer of the property to the IRS were treated as general 
unsecured claims not entitled to priority under Section 507. The 
eight parcels were sold, resulting in substantial taxable capital 
gain tax.  The debtor argued that, under Section 1222(a)(2)(A), 
the capital gains tax was a claim of the Chapter 12 estate. The 
IRS argued that Section 1222(a)(2)(A) did not apply to post-
petition sales of the debtor’s property. The court reviewed the 
three cases which have ruled on the issue, In re Knudsen, 356 
B.R. 480 (Bankr. N.D. Iowa 2006) (ruled for debtor); In re Hall, 
376 B.R. 741 (Bankr. D. Ariz. 2007) (ruled for IRS); and In re 
Schilke, 379 B.R. 899 (Bankr. D. Neb. 2007) (ruled for debtor), 
and followed Knudsen and Schilke in holding that capital gains 
taxes resulting from postpetition sales of a Chapter 12 debtor’s 
property were administrative expenses entitled to application 
of Section 1222(a)(2)(A). In re Dawes, 2008 Bankr. LEXIS 
362 (Bankr. D. kan. 2008).
FEDERAL  AGRICULTURAL 
PROGRAmS
 CROP INSURANCE. The FCIC has issued proposed 
regulations amending the common crop insurance regulations, 
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grape crop insurance provisions and table grape crop insurance 
provisions to expand coverage in Arizona and to make clarifying 
amendments. 73 Fed. Reg. 11054 (Feb. 29, 2008).
 FREEDOm OF INFORmATION REQUESTS. The plaintiff 
submitted a FOIA request to the USDA seeking release of 13 
databases maintained by the Farm Service Agency (FSA) relevant 
to	its	agricultural	subsidy	and	benefit	programs.	FSA	processed	
the request and released some information, but withheld other 
information on the ground that it contained private information 
about individual farmers protected by exemption six of the FOIA 
because	 the	 information	would	 reveal	 financial	 information	
associated with an individual without shedding any light on the 
government’s activities. The court held that the importance of the 
information to public scrutiny of the USDA’s administration of 
subsidy	and	benefit	programs	outweighed	the	personal	privacy	
interest. The court noted that disclosure of the databases would 
not constitute a clearly unwarranted invasion of personal privacy. 
multi Ag media LLC v. Dep’t of Agriculture, 2008 U.S. App. 
LEXIS 3226 (D.C. Cir. 2008), rev’g and rem’g, 2006 U.S. Dist. 
LEXIS 55170 (D. D.C. 2006).
 GRAPES. The AMS has issued proposed regulations which 
revise the United States Standards for Grades of Table Grapes 
(European or Vinifera Type) issued under the Agricultural 
Marketing Act of 1946. The proposed changes were requested 
by the California Grape and Tree Fruit League to revise the 
tolerances to include an allowance for shattered berries due to 
the change of pack style from mostly plain pack to consumer size 
units. The proposed regulations revise the voluntary standards 
to add a 5 percent allowance for shattered berries in consumer 
containers for shipments that are en route or at destination. 73 
Fed. Reg. 10185 (Feb. 26, 2008).
 FEDERAL ESTATE
AND GIFT TAXATION
 DISCLAImERS. The decedent created an irrevocable trust 
for the decedent’s grandchildren to be funded from the decedent’s 
residuary estate. The decedent’s will bequeathed money to the 
decedent’s	 children	 and	 two	 of	 the	 children	 filed	 valid	 and	
timely disclaimers of a portion of the monetary bequests. The 
estate argued that the disclaimed bequests passed to the trust 
for the grandchildren and were excluded from the gross estate. 
The decedent’s will provided that, if any children pre-deceased 
the decedent, bequests to that child passed to the issue of that 
pre-deceased child. The court held that the disclaimed monetary 
bequests passed under the will to the disclaimants’ children and 
not to the trust; therefore, the disclaimed amounts were included 
in the decedent’s gross estate. Offner v. United States, 2008-1 
U.S. Tax Cas. (CCH) ¶ 60,556 (W.D. Penn. 2008).
 TRUSTS. The IRS has issued interim guidance on the 
treatment under I.R.C. § 67 of investment advisory costs and 
other	costs	subject	to	the	2	percent	floor	that	are	bundled	as	part	
of one commission or fee paid to the trustee or executor and are 
incurred by a trust other than a grantor trust (nongrantor trust) or 
an estate. Taxpayers will not be required to determine the portion 
of	a	bundled	fiduciary	fee	that	is	subject	to	the	2	percent	floor	
under Section 67 for any taxable year beginning before January 
1, 2008. Instead, for each such taxable year, taxpayers may 
deduct	the	full	amount	of	the	bundled	fiduciary	fee	without	
regard	to	the	2	percent	floor.	Payments	by	the	fiduciary	to	third	
parties	for	expenses	subject	to	the	2	percent	floor	are	readily	
identifiable	and	must	be	treated	separately	from	the	otherwise	
bundled	fiduciary	fee.	Notice 2008-32, I.R.B. 2008-11.
 FEDERAL INCOmE 
TAXATION
 2008 TAX REBATE. The IRS has issued an explanation of 
how certain individuals who would not otherwise be required 
to	file	 an	 income	 tax	 return	 for	2007	can	 request	 the	2008	
economic stimulus rebate (technically known as an “advance 
credit payment”) provided under I.R.C. § 6428, as amended 
by the Economic Stimulus Act of 2008 (P.L. 110-185). The 
determination of eligibility and payment amount for each 
individual will be made by the IRS based exclusively on 
information	provided	on	a	filed	2007	income	tax	return.	Those	
not	 otherwise	 required	 to	file	 a	 2007	 tax	 return	 for	 federal	
income	tax	purpose	may	file	a	Form	1040A,	U.S.	Individual	
Income Tax Return, prepared as a valid claim for refund in the 
amount of the rebate. The notice explains in detail the manner 
in which the Form 1040A must be prepared. Notice 2008-28, 
I.R.B. 2008-10.
 ALTERNATIVE FUEL CREDIT. The taxpayer sold 
and delivered propane to industrial users for use in forklifts. 
The taxpayer represented that the propane was sold either: 
(1) in a portable container that it described as a “limited use 
liquid release cylinder;” or (2) in bulk and delivered into bulk 
storage tanks. The taxpayer requested a ruling that it was the 
alternative fueler, eligible for the alternative fuel credits and 
payments under I.R.C. §§ 6426 and 6427, with respect to 
propane sales delivered in limited use portable containers for 
forklift consumption. The taxpayer also requested a ruling 
that it is the alternative fueler with respect to bulk propane 
sales in which the purchasers provide a written statement that 
the propane will be consumed in powering forklifts in their 
business operations. The IRS ruled that the taxpayer did not 
qualify as an alternative fueler because the taxpayer was not 
liable for tax under I.R.C. § 4041. Ltr. Rul. 200808017, Nov. 
19, 2007.
 CORPORATIONS
 ADJUSTED BASIS ELECTION. The taxpayer was a 
closely-held	limited	liability	company	formerly	classified	as	a	
partnership for federal tax purposes. The taxpayer changed the 
classification	to	association	and	was	deemed	to	have	liquidated	
and	distributed	its	stock	to	the	newly	classified	association.	
The	 taxpayer	represented	 that	 the	classification	qualified	as	
an I.R.C. § 351 transaction. The taxpayer failed to make the 
election under I.R.C. § 362(e)(2)(C) to reduce the partnership’s 
basis in the stock received to its fair market value, with no 
reduction of the association’s basis in the property received 
required. The IRS granted an extension of time to make the 
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election. Ltr. Rul. 200808021, Nov. 16, 2007.
 COMPENSATION. The taxpayer corporation was a 
publicly held corporation within the meaning of I.R.C. § 
162(m)(2). The corporation maintained a bonus plan that 
paid a cash award to a covered employee if the corporation 
met a performance goal that the corporation’s earnings per 
share did not decrease during the calendar year, determined 
on December 31, 2009. The plan also provided that, even if 
the performance goal was not attained, the award would be 
paid if the covered employee died or became disabled, or if 
the corporation experiences a change of ownership or control. 
In addition, the plan provided that the award would be paid 
even if the performance goal is not attained if the covered 
employee is terminated by the corporation without “cause” or 
if the covered employee voluntarily terminates employment 
with the corporation for “good reason.” In accordance with 
Treas. Reg. § 1.162-27(e)(2), the corporation’s compensation 
committee established the performance goal in writing within 
90 days after the commencement of the period of service to 
which the performance goal related, and the performance 
goal	satisfied	Treas.	Reg.	§	1.162-27(e)(2)(ii)	and	(iii).	In	an	
example using the 2009 year, the corporation’s earnings per 
share increase by 7 percent. The IRS ruled that the awards paid 
under	a	corporate	bonus	plan	are	not	“qualified	performance-
based compensation” under I.R.C. § 162(m)(4)(C), if the 
plan allows payments to be made, even if the specified 
performance goals have not been met, upon the employee’s 
retirement, termination without cause, or voluntary termination 
of employment for good reason. Rev. Rul. 2008-13, I.R.B. 
2008-10.
 DEPENDENTS. The taxpayer was married but fathered a 
child through another woman. The child lived with the mother 
but the taxpayer claimed that the mother and child stayed at the 
taxpayer’s residence for a few hours each day. The taxpayer 
provided no evidence that the taxpayer provided more than 
one-half of the support for the child or that the child lived 
with the taxpayer more than one-half of the year. The court 
held that the taxpayer was not entitled to claimed the child 
as a dependent on the taxpayer’s tax return or claim earned 
income tax credit based on the child. Anderson v. Comm’r, 
T.C. memo. 2008-37.
 The debtor had claimed dependency deductions for three 
minor children who lived with the taxpayer but who were not 
the taxpayer’s natural or adopted children. The taxpayer was 
not married to the children’s natural mother. The evidence 
demonstrated that the couple’s relationship was not a common 
law marriage under Kansas law because the couple did not hold 
themselves out as married on tax returns and in bankruptcy 
proceedings. In re maltbia, 2008-1 U.S. Tax Cas. (CCH) ¶ 
50,180 (Bankr. D. kan. 2008).
 DEPRECIATION. Under The Economic Stimulus Act of 
2008, Pub. L. No. 110-185, § 103(c)(4) ___ Stat. ___ (2008), 
the	first	year	depreciation	limit	was	increased	by	$8,000	above	
the	 2008	 regular	first	 year	 depreciation	 limitation	 if	 bonus	
depreciation is claimed for the vehicle for passenger vehicles 
weighing 6,000 pounds or less and not used to transport persons 
for hire and valued at least $15,100 or is a truck or van valued 
at $16,100 or more. The new limitation applies only to vehicles 
placed in service in 2008.
 EmPLOYEE BENEFITS. The IRS has provided a safe 
harbor for supplemental group health insurance to be considered 
excepted from the general group health plan requirements found 
in I.R.C. §§ 9801-9833. To fall within the safe harbor, a policy, 
certificate	or	contract	of	insurance	must	be	specifically	designed	
to	fill	any	gaps	in	primary	coverage	and	must	be	issued	by	an	
entity that does not provide the primary coverage. Supplemental 
health insurance that does not satisfy the conditions for the safe 
harbor is subject to further examination for a determination 
whether it is not “similar supplemental coverage to coverage 
under a group health plan” and, thus, subject to the general 
requirements. Notice 2008-23, 2008-1 C.B. 433.
 FOREIGN INCOmE. The taxpayer performed work in 
Antarctica and the taxpayer excluded the wages earned while 
in Antarctica under I.R.C. § 911 as foreign income.  The court 
held that income earned in Antarctica was not excludible under 
I.R.C. § 911 because Antarctica was not recognized by the U.S. 
government as a foreign sovereign nation. minor v. Comm’r, 
T.C. memo. 2008-35; Zimmerman v. Comm’r, T.C. memo. 
2008-36; Nossaman v. Comm’r, T.C. memo. 2008-42; Winslow 
v. Comm’r, T.C. memo. 2008-43.
 The taxpayer was a self-employed railroad consultant who 
was a resident citizen of the United States but who performed 
all work in Canada. Under a tax treaty with Canada, the taxpayer 
was supposed to be subject only to self-employment income 
tax in the United States; however, the Canada Revenue Agency 
treated the taxpayer as an employee in Canada and refused to 
refund withheld income taxes paid by the employer in Canada. 
The court held that the inability of the taxpayer to recover the 
improperly assessed taxes in Canada did not relieve the taxpayer 
of liability for self-employment taxes in this country. Rusten v. 
Comm’r, T.C. Summary Op. 2008-16.
 GENERAL WELFARE. A state offered a program under 
which homeowners received (1) free home inspections  and 
recommendations; (2) grants of funds to homeowners to 
implement the recommendations resulting from the home 
inspections; and (3) interest payments on private loans procured 
by	homeowners	to	address	inspection-discovered	deficiencies	and	
recommendations. the IRS ruled that the value of the inspections, 
grants and interest payments were not included in gross income 
of the homeowners because the payments were in the nature 
of general welfare payments. Ltr. Rul. 200808012, Nov. 20, 
2007.
 HYBRID VEHICLE CREDIT. The IRS has announced that, 
because	 the	manufacturer	 has	 sold	 60,000	qualified	vehicles,	
the full hybrid vehicle tax credit for 2008 Honda hybrid models 
will apply only to vehicles purchased prior to January 1, 2008. 
The allowable credit for vehicles purchased between January 1, 
2008, and June 30, 2008, is 50 percent of the otherwise allowable 
amount; it is 25 percent of the otherwise allowable amount for 
vehicles purchased between July 1, 2008, and December 31, 
2008. The applicable credit amounts for the 2007 Accord Hybrid 
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AT and Hybrid Navi AT are:
 • when purchased by 12/31/07 - $1,300
 • when purchased from 01/1/08 through 6/30/08 - $650
 • when purchased from 7/1/08 through 12/31/087 - $325
The applicable credit amounts for the 2007 and 2008 Civic 
Hybrid CVT are:
 • when purchased by 12/31/07 - $2,100
 • when purchased from 01/1/08 through 6/30/08 - $1,050
 • when purchased from 7/1/08 through 12/31/08 - $525 
IR-2008-23.
 LIkE-kIND EXCHANGES. The taxpayer was a limited 
partnership which owned and operated a rental real estate 
business. The taxpayer transferred business property to a 
qualified	 intermediary	 for	 a	 three-way	 exchange	 for	 other	
business property owned by another partnership. The taxpayer 
acquired	the	new	property	by	purchasing,	through	the	qualified	
intermediary, all the interests of the partnership. The taxpayer 
then created a limited liability company to be the general partner 
in the acquired partnership. The IRS ruled that the exchange 
of	properties	qualified	for	like-kind	exchange	treatment	under	
I.R.C. 1031.  Ltr. Rul. 200807005, Nov. 9, 2007.
 LOW INCOmE HOUSING CREDIT.  The IRS has issued 
a notice informing (1) state and local housing credit agencies 
that allocate low-income housing tax credits under I.R.C. § 42 
and (2) states and other issuers of tax-exempt private activity 
bonds	under	I.R.C.	§	141,	of	the	proper	population	figures	to	be	
used for calculating the 2008 calendar year population-based 
component of the state housing credit ceiling under I.R.C. § 
42(h)(3)(C)(ii), the 2008 calendar year volume cap under I.R.C. 
§ 146, and the 2008 volume limit under I.R.C. § 142(k)(5). 
Notice 2008-22, 2008-1 C.B. 465.
 mEDICAL EXPENSES. The taxpayers, husband and wife, 
owned and operated a custom harvesting limited liability 
partnership. The taxpayer obtained health insurance for 
themselves and family, paid for from their joint bank account. 
The LLP adopted an employer-provided accident and health 
plan for employees and the wife was enrolled as an employee 
of the LLP. The plan provided for reimbursement for health 
insurance costs and medical expenses. Reimbursement was 
obtained	 by	filing	 a	 transmittal	 form	 to	 a	 company	which	
provided the plan services. In 2001 and 2002, the taxpayer 
incurred health insurance costs and medical expenses which 
were paid from the joint checking account. Reimbursement 
requests	were	filed	with	 the	plan	servicing	company	but	no	
reimbursements were received. The court held that, because 
the expenses were paid by the taxpayers personally, they were 
entitled to deduct only 60 percent of the health insurance 
costs in 2001 and 70 percent of the health insurance costs in 
2002. The medical expenses could not be deducted as business 
expenses on Schedule F because the expenses were not 
reimbursed under the employer-provided accident and health 
plan for employees and it was not considered a reasonable 
business expense. Stephens v. Comm’r, T.C. Summary Op. 
2008-18.
 PARTNERSHIPS.
 BASIS ADJUSTMENT ELECTION. A partner in the 
taxpayer partnership died. The partnership used a professional 
tax	 return	preparer	but	 the	preparer	 failed	 to	file	an	 I.R.C.	§	
754 election to adjust partnership basis in partnership property. 
The	IRS	granted	an	extension	of	time	to	file	the	election.		Ltr. 
Rul. 200808022, Nov. 1, 2007; Ltr. Rul. 200808023, Nov. 1, 
2007.
 CHECK-THE-BOX ELECTION. The U.S. Supreme Court 
has denied certiorari in the following case.  The taxpayer was 
the sole owner of several limited liability companies and did not 
make the election to be taxed as a corporation. The businesses 
were assessed for federal employment taxes and the taxpayer 
was assessed personally for the taxes because the businesses 
were treated as sole proprietorships. The taxpayer challenged 
the “check-the-box” election regulations as exceeding the IRS 
statutory authority and as violating the separate entity status of 
an LLC under state law. The court upheld the election regulations 
as a reasonable interpretation of the statute.  Littriello v. United 
States, 2007-1 U.S. Tax Cas. (CCH) ¶ 50,426 (6th Cir. 2007), 
cert. denied, 2008 U.S. LEXIS 1263 (S. Ct. Feb. 19, 2008).
 INVESTMENT INCOME. The taxpayer was a noncorporate 
limited partner in a partnership which incurred interest expense 
in its business of trading securities. The taxpayer did not 
materially participate in the partnership business. The IRS ruled 
that, because the taxpayer did not materially participate in the 
partnership business, the taxpayer’s share of the interest expense 
was subject to the investment interest limitation of I.R.C. § 
163(d)(1). Also, because the degree of participation by each 
noncorporate partner could limit the deductibility of the interest 
expense allocated to each noncorporate partner, the partnership 
was required to separately state the interest expense. Rev. Rul. 
2008-12, I.R.B. 2008-10.
 RETURNS. The	 IRS	 has	 extended	 tax	 return	 filing	 and	
payment	 deadlines	 for	 victims	 of	 the	 storms	 and	 floods	 in	
Tennessee and Arkansas. Taxpayers in the presidentially declared 
disaster	areas	will	have	until	April	7,	2008,	to	file	returns,	pay	
taxes and perform other time-sensitive acts due on or after 
February 5, 2008, and on or before April 7, 2008. This includes 
the federal withholding tax return, Form 941, normally due 
February 11 for taxpayers who made timely deposits in full and 
on time for the fourth quarter of 2007. The IRS will also waive 
penalties for failure to deposit employment and excise taxes due 
on or after February 5 and on or before February 20, as long 
as the deposits are made by February 20. The postponement of 
time	to	file	and	pay	does	not	apply	to	information	returns	in	the	
W-2, 1098, 1099 or 5498 series, or to Forms 1042-S or 8027. 
Thus, W-2 forms for 2007 will continue to be due on February 
29, 2008. Forms 1098 and 1099 will continue to be due on 
February	28,	2008,	(paper	filing)	or	March	31,	2008,	(electronic	
filing).	However,	 the	 IRS	may	waive	penalties	 for	 failure	 to	
timely	file	 information	 returns	under	 existing	procedures	 for	
reasonable cause. TN-2008-27, Feb. 14, 2008; AR-2008-01, 
Feb. 14, 2008.
 The IRS has announced an electronic filing system for 
small tax-exempt organizations that, under recently enacted 
legislation,	 are	 now	 required	 to	 file	 an	 annual	 return.	Tax-
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exempt organizations with annual gross receipts of $25,000 
or	less	must	file	an	electronic	Form	990-N,	Electronic	Notice	
(e-Postcard) for Tax-Exempt Organizations Not Required to 
File Form 990- or 990-EZ, for tax years beginning in 2007. 
Small tax-exempt organizations need only provide some basic 
information	by	the	15th	day	of	the	fifth	month	after	the	close	
of the tax year (e.g., May 15, 2008 for organizations operating 
under a calendar year). The IRS has also launched a disclosure 
site on its website where the public can view a particular 
organization’s e-Postcard. IR-2008-25.
	 The	IRS	has	adopted	as	final	regulations	relating	to	returns	
prepared or signed by the Commissioner or other Internal 
Revenue	Officers	 or	 employees	 under	 I.R.C.	 §	 6020.	The	
final	 regulations	provide	guidance	 for	preparing	substitutes	
for returns under I.R.C. § 6020(b). Absent the existence of a 
return under I.R.C. § 6020(b), the addition to tax under I.R.C. 
§	6651(a)(2)	does	not	apply	to	a	nonfiler.	73 Fed. Reg. 9188 
(Feb. 20, 2008).
 The IRS has announced that farm returns with an attached 
Form	4136	 that	 are	 electronically	filed	will	 be	 considered	
timely	filed	if	e-filed	on	or	before	March	10.	The	extension	
applies to payment also.  The one week extension does not 
apply	to	e-filed	farm	returns	that	do	not	have	an	attached	Form	
4136.  IR 2008-24.
SAFE HARBOR INTEREST RATES
march 2008
 Annual Semi-annual Quarterly Monthly
Short-term
AFR  2.25 2.24 2.23 2.23
110 percent AFR 2.48 2.46 2.45 2.45
120 percent AFR 2.71 2.69 2.68 2.68
mid-term
AFR  2.97 2.95 2.94 2.93
110 percent AFR  3.28 3.25 3.24 3.23
120 percent AFR 3.57 3.54 3.52 3.51
Long-term
AFR 4.27 4.23 4.21 4.19
110 percent AFR  4.70 4.65 4.62 4.61
120 percent AFR  5.14 5.08 5.05 5.03
Rev. Rul. 2008-11, I.R.B. 2008-10.
 S CORPORATIONS
 BAD DEBTS. The IRS has issued a revenue procedure 
explaining how a bank that changes from the reserve method 
of	accounting	 for	bad	debts	under	 I.R.C.	§	585	 for	 its	first	
taxable year for which an election under I.R.C. § 1362(a) is 
in effect may elect under I.R.C. § 1361(g) to take into account 
the resulting I.R.C. § 481(a) adjustment in determining taxable 
income for the immediately preceding taxable year. Rev. Proc. 
2008-18, I.R.B. 2008-10.
 SALE OF SHARES. The taxpayer was a 50 percent 
shareholder in an S corporation. The other shareholder forced 
the taxpayer to sell the taxpayer’s shares to the corporation 
under the terms of the shareholder agreement and corporate 
bylaws.  The taxpayer disputed the purchase even after 
receiving the payment for the shares.  The taxpayer placed 
the funds in a separate account but the taxpayer’s use of the 
funds was not restricted.  The taxpayer did not include the 
gain from the sale in income because the taxpayer argued that 
the sale was not complete so long as it was disputed.  The court 
held that the gain was recognized by the taxpayer when the 
proceeds were received because there was no restriction on the 
taxpayer’s use of the funds. In addition, because the title to the 
stock remained in the taxpayer’s name, the distributive share of 
corporate income was included in the taxpayer’s income, even 
though the taxpayer had no role in the corporation. The appellate 
court	affirmed	in	a	decision	designated	as	not	for	publication.	
Hightower v. Comm’r, 2008-1 U.S. Tax Cas. (CCH) ¶ 50,185 
(9th Cir. 2008), aff’g, T.C. memo. 2005-274.
 TAX SHELTERS. The IRS has announced warnings about 
transactions in which a tax indifferent party, directly or indirectly, 
contributes one or more distressed assets (for example, a creditor’s 
interest in debt) with a high basis and low fair market value to a 
trust or series of trusts and sub-trusts, and a U.S. taxpayer acquires 
an interest in the trust (and/or series of trusts and/or sub-trusts) 
for the purpose of shifting a built-in loss from the tax indifferent 
party to the U.S. taxpayer that has not incurred the economic loss. 
The IRS notice alerts taxpayers that this transaction (referred to 
as a distressed asset trust or DAT transaction) is a tax avoidance 
transaction	 and	 identifies	 this	 transaction,	 and	 substantially	
similar transactions, as listed transactions for purposes of Treas. 
Reg. § 1.6011-4(b)(2) I.R.C. §§ 6111, 6112. The notice also alerts 
persons involved with these transactions to certain reporting 
responsibilities that may arise from their involvement with these 
transactions. Notice 2008-34, I.R.B. 2008-12.
NEGLIGENCE
 TREES. The plaintiff owned and operated a nursery tree 
business and had allowed the defendants to cut tree boughs from 
trees on their property for resale through the defendants’ garden 
center.	In	the	first	two	years	the	cutting	was	allowed,	the	plaintiff	
had clearly marked the boundary of the trees which could be 
cut for boughs. However, in the third year the defendant had 
complained that the trees in the unrestricted area were no longer 
suitable for bough cuttings and requested permission to cut 
selected trees in the restricted area. The plaintiff and defendants 
disagreed as to the nature of the resulting oral agreement but the 
plaintiff	filed	suit	for	damages	to	trees	which	were	to	be	sold	as	
standing trees. The plaintiff alleged that the defendants recklessly 
cut boughs from trees which the plaintiff did not want cut. The 
defendant argued that the disagreement as to the limit of cutting 
area demonstrated that the defendant did not recklessly damage 
the trees. The jury verdict found that the defendant had acted 
recklessly and awarded triple damages for the loss of the trees cut 
without permission. The appellate court upheld the jury verdict 
as supported by substantial evidence and within the parameters 
of the jury responsibility. The court noted that it was the jury’s 
responsibility to determine the facts of the agreement between 
the parties and whether the defendant acted recklessly in carrying 
out that agreement. Reicosky v. mcCammon, 2008 Ohio 669, 
2008 Ohio App. LEXIS 574 (Ohio Ct. App. 2008).
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PRODUCTS LIABILITY
 TRACTOR. The plaintiff purchased a used tractor manufactured 
by the defendant. The tractor and some implements were destroyed 
by	 a	 fire	which	 occurred	when	 some	 straw	 caught	 fire	 upon	
touching the tractor’s exhaust. The plaintiff sued for damages 
based on claims of negligent design and manufacture and breach 
of express and implied warranties.  The defendant argued that 
the negligence claim was barred by the economic loss rule in that 
damage occurred only to the property involved in the lawsuit. 
The plaintiff argued that the tractor implements destroyed in the 
fire	were	separate	property	from	the	negligently	designed	tractor;	
therefore, other property was damaged and the economic loss rule 
did not apply. The court held that the tractor implements were 
separate property because the implements were not an integral 
part of the tractor nor part of the negligent design claim; therefore, 
the negligent design claim was not barred by the economic loss 
rule. C & S Hamilton Hay, LLC v. CNH America, LLC, 2008 
U.S. Dist. LEXIS 13151 (D. Idaho 2008).
AGRICULTURAL TAX SEmINARS
by Neil E. Harl
may 13-14, 2008      Interstate Holiday Inn, Grand Island, NE
 Come join us for expert and practical seminars on the essential aspects of agricultural tax and law. Gain insight and understanding 
from the nation’s top agricultural tax and law instructor.
 The seminars will be held on Tuesday and Wednesday from 8:00 am to 5:00 pm. Registrants may attend one or both days, with separate 
pricing for each combination. On Tuesday, Dr. Harl will speak about farm and ranch income tax. On Wednesday, Dr. Harl will cover farm 
and ranch estate and business planning. Your registration fee includes comprehensive annotated seminar materials for the days attended 
and lunch.
 The seminar registration fees for current subscribers to the Agricultural Law Digest, the Agricultural Law Manual, or Principles of 
Agricultural Law	(and	for	each	one	of	multiple	registrations	from	one	firm)	are	$200	(one	day)	and	$370	(two	days).
 The registration fees for nonsubscribers are $220 (one day) and $400 (two days). respectively.
 Late registrations will be accepted up to the day before each seminar, although we cannot guarantee that a seminar book will be available 
at the seminar (we will send you a copy after the seminars). Please call to alert us of your late registration and fax your late registrations 
to 541-466-3311.  Contact Robert Achenbach at 541-466-5544, e-mail Robert@agrilawpress.com
PROPERTY
 BOUNDARY LINE. The plaintiff ’s and defnedant’s 
neighboring properties were once part of the same single parcel 
of property. The original property had a barbed wire fence on 
it which ran close to the boundary line between the parties’ 
properties. The fence curved over the boundary line onto the 
original owner’s portion of the property which was later conveyed 
to the defendants.  The fence was used by the original owner to 
fence in cattle after the original owner conveyed the plaintiffs’ 
property to them. The conveyance of the property did not mention 
any fence as a boundary line. After the original owner conveyed 
the remainder of the property to the defendants, the defendants 
had a survey performed and constructed a new straight fence along 
the property line, reclaiming the disputed strip. The defendants 
claimed title to the disputed strip under the record title and the 
plaintiffs claimed title by acquiescence of the original owner to 
the fence as the boundary line for over 10 years. The court held 
that the plaintiffs did not obtain title to the disputed strip by 
acquiescence because the fence was recognized by the plaintiffs 
and original owner merely as a protective cattle fence and not as 
a boundary line.  Ferrante v. Russo, 2008 R.I. Super. LEXIS 
32 (R.I. Super. 2008).
